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DELMONT RESOURCES, INCORPORATED;

Contestant

v.

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Respondent

Contest of Citation
Docket No. FENN 80-263-1*

DECISION

Appearances:  Harvey A. Zalevsky, Esq., Greensburg, Pennsylvania, Cor
Contestant;

David Bush, Esq., Office of the Solicitor, U.S.
Department of Labor, Philadelphia, Pennsylvania, for
Respondent.

Before:

Administrative Law Judge Broderick,
on remand from the Commission

STATEMENT OF THE CASE

This proceeding were originally heard by Judge John F. Cook on
September 16, 1930. Judge Cook issued a decision on April 23, 1981,
in which he found that the contested citation was properly issued under
the Federal Mine Safety and Health Act of 1977, that the violation
charged in the citation was caused by the unwarrantable failure of
Contestant to comply with the safety standard, but that the evidence
did not support a finding that the violation was of such nature as
could significantly and substantially contribute to the cause and
effect of a mine safety or health hazard. On the basis of the latter
finding, Judge Cook modified the citation from one issued under section
104(d) to one under section 104(a).

The Secretary filed a petition for discretionary review, seeking
review of the Judge's finding that the violation was not "significant
and substantial." The United Mine Workers of America sought review on
the same ground. Both petitions were granted by the Commission on
June 2, 1931,
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